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6 ( 13

6 Kepner v. United States, 195 U.S. 100, 133 (1904) ("The court of first instance, having jurisdiction to try the
question of the guilt or innocence of the accused, found Kepner not guilty; to try him again upon the merits, even
in an appellate court, is to put him a second time in jeopardy for the same offense, if Congress used the terms as
construed by this court in passing upon their meaning.1)

9

C8ioo8
W3-6
026407332-1



106/12/29

2 . 1975 C/mYd V. 7
7( 14
1976 v. MomSow
\V. 7
8 ( 15
3e 1962 Foo v. t/me 7/

7 United States v. Wilson, 420 U.S. 332, 352 (1975) ("But we have rejected this position in the past, and we
continue to be of the view that the policies underlying the Double Jeopardy Clause militate against permitting the
Government to appeal after a verdict of acquittal. Granting the Government such broad appeal rights would
allow the prosecutor to seek to persuade a second trier of fact of the defendant's guilt after having failed with the
first; it would permit him to reexamine the weaknesses in his first presentation in order to strengthen the second;
and it would disserve the defendant's legitimate interest in the finality of a verdict of acquittal. These interests,
however, do not apply in the case of a post-verdict ruling of law by a trial judge. Correction of an error of law at
that stage would not grant the prosecutor a new trial or subject the defendant to the harassment traditionally
associated with multiple prosecutions. We therefore conclude that, when ajudge rules in favor of the defendant
after a verdict of guilty has been entered by the trier of fact, the Government may appeal from that ruling without
running afoul of the Double Jeopardy Clause.")

8 United States v. Morrison, 429 U.S. 1, 3 (1976) (uwWe cannot agree. In United States v. Wilson, 420 U. S. 332
(1975), we held: u[W]hen ajudge rules in favor of the defendant after a verdict of guilty has been entered by the
trier of fact, the Government may appeal from that ruling without running afoul of the Double Jeopardy Clause."
The holding in Wilson applies to the bench trial here, for, as we stated in United States v. Jenkins, supra: "Since
the Double Jeopardy Clause of the Fifth Amendment nowhere distinguishes between bench and jury trials, the
principles given expression through that Clause apply to cases tried to ajudge. .. M general finding of guilt
by a judge may be analogized to a verdict of guilty' returned by a jury." Thus, the District Court's general
finding of guilt here is, for double jeopardy purposes, the same as ajury verdict of guilty. The Government is
therefore entitled to appeal the order suppressing the evidence, since success on that appeal would result in the

reinstatement of the general finding of guilt, rather than in further factual proceedings relating to guilt or
innocence.””

10

C8ioo8
W3-6

026407332-1



106/12/29
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( 344 1 3

11
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9 Fong Foo v. United States, 369 U.S. 141, 143 (1962) ("Neither of those decisions involved the guaranty of the
Fifth Amendment that no person shall "be subject for the same offense to be twice put in jeopardy of life or
limb." That constitutional provision is at the very root of the present case, and we cannot but conclude that the
guaranty was violated when the Court of Appeals set aside the judgment of acquittal and directed that the
petitioners be tried again for the same offense. The petitioners were tried under a valid indictment in a federal
court which had jurisdiction over them and over the subject matter. The trial did not terminate prior to the entry
ofjudgment, as in Gori v. United States, It terminated with the entry of a final judgment of acquittal as to each
petitioner. The Court of Appeals thought, not without reason, that the acquittal was based upon an egregiously
erroneous foundation. Nevertheless,'[t]he verdict of acquittal was final, and could not be reviewed...without
putting [the petitioners] twice injeopardy, and thereby violating the constitution™)
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