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their emotive as their cognitive force. We cannot sanction the view that the Constitution, while solicitous of the
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injury or tend to incite an immediate breach ofthe peace)
843 when
addressed to the ordinary citizen, are, as a matter of common

knowledge,inherently likely to provoke violent reaction )

38

% Chaplinsky v.New Hampshire,315 U.S.572 (1942).( 30
37 Cohen v. California, 403 U.S.20 (1971).( 2
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16

C8ioo8
W3-10
04372289s



Matalv.Tam (2017)

39

National Socialist Party of America v.

Village of Skokie (1978)

a1

P Matal v. Tam, 582 U.S.__ (2017) at 22-23, 25 (2017): 4lf there is a bedrock principle underlying the First
Amendment, it is that the government may not prohibit the expression of an idea simply because society finds the
idea itselfoffensive or disagreeable.™*“Speech that demeans on the basis ofrace, ethnicity, gender religion age,
disability or any other similar ground is hateflxl; but the proudest boast of our free speech jurisprudence is that we
protect the freedom to express “the thought that we hate.” 32

4) National Socialist Party of America v. Village of Skokie, 432 U.S. 43 (1977): “[A]s we read the controlling
Supreme Court opinions, use of the swastika is a symbolic form of free speech entitled to first amendment
protections. Its display on uniforms or banners by those engaged in peaceful demonstrations cannot be totally
precluded solely because that display may provoke a violent reaction by those who view it.? ( 33
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Cohenv.California(1971)

offensive conduct
which maliciously and willfully disturbing the peace or quiet of any

neighborhood or person)

fUck)

42

& Cohen v. California, 403 U.S. 15 (1971): “The ability of government consonant with the Constitution, to shut
off discourse solely to protect others from hearing it is, in other words, dependent upon a showing that substantial
privacy interests are being invaded in an essentially intolerable manner. Any broader view of this authority would
effectively empower a majority to silence dissidents simply as a matter of personal predilection.[...] the principle
contended for by the State seems inherently boundless. How is one to distinguish this from any other offensive
word? Surely the State has no right to cleanse public debate to the point where it is grammatically palatable to the
most squeamish among us. Yet no readily ascertainable general principle exists for stopping short of that result
were we to affirm the judgment below. For, while the particular four-letter word being litigated here is perhaps
more distasteful than most others of its genre, it is nevertheless often true that one man's vulgarity is another's
lyric>~ 2
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invitedispute)

43 509

34

counter speech)

43 Terminiello v. Chicago (1949)

[A] fiinctionoffree speech under oursystem

ofgovernment is to invite dispute. It may indeed best serve its high purpose when it induces a condition of unrest,
creates dissatisfaction with conditions as they are, or even stirs people to anger. Speech is often provocative and
challenging. It may strike at prejudices and preconceptions and have profound unsettling effects as it presses for
acceptance of an idea.™ 35
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448

4 (immediate breach of the peace)

a clear and present danger)

46 (an intentto commitan act ofunlawful violence

to a particular individual or group of individuals)
47 (aserious
substantive evil that rises far above public inconvenience,

annoyance, or unrest)

Cohen v. California (1971)

Cohen v. California, 403 U.S. 15 (1971): uThe constitutional right of free expression is powerful medicine in a
society as diverse and populous as ours. It is designed and intended to remove governmental restraints from the
arena of public discussion, putting the decision as to what views shall be voiced largely into the hands of each of
us, in the hope that use of such freedom will ultimately produce a more capable citizemy and more perfect polity
[...]. To many, the immediate consequence of this freedom may often appear to be only verbal tumult, discord,
and even offensive utterance. These are, however, within established limits, in truth necessary side effects of the
broader enduring values which the process of open debate permits us to achieve. That the air may at times seem
filled with verbal cacophony is in this sense not a sign of weakness but of strength/’ 2

Cohenv. California
45 Chaplinskyv.NewHampshire 315U ,S.572(1942).

46 Virginiav. Black 538 U .S.343 (2003).( 36
47 Terminiello v. Chicago, 337 U.S. 1(1949) ( 35
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4 Brandenburg v. Ohio, 395 U.S. 444,447 (1969): uthe constitutional guarantees of free speech and free press do
not permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such
advocacy is directed to inciting or producing imminenUawless action and is likely to incite or produce such action.”
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