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" In both those types of situation (that is the future and the counter-factual) the court occasionally
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departs from the ordinary burden on a claimant to prove facts on the balance or probabilities by having
recourse to the concept of loss of opportunity or loss of a chance. Sometimes the court makes such a
departure where the strict application of the balance of probability test would produce an absurd result, for

example where what has been lost through negligence is a claim with substantial but uncertain prospects of

iR iﬁ]iﬁ‘%'j’-)

success, where it would be absurd to decide the negligence claim on an all or nothing basis, giving nothing
approach is that most claims with evenly balanced prospects of success or failure are turned into money by
Zii'?- PR E:

if the prospects of success were 49%, but full damages if they were 51%: see Hanif v Middleweeks (a firm)
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[2000] Lloyd’s Rep PN 920 per Mance LJ at para 17. A further reason why this is a generally unrealistic

being settled, rather than pursued to an all or nothing trial. ; (# R L3 § M&E =2 2 fc
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strength of the evidence necessary to establish a fact or facts on the
balance of probabilities may vary according to the nature of what
it 1s sought to prove... "The seriousness of an allegation made, the
inherent unlikelihood of an occurrence of a given description, or
the gravity of the consequences flowing from a particular finding
are considerations which must affect the answer to the question
whether the issue has been proved ...") | 33 2 2. » A2 (7 A
B ErpE s 2R R EEMB RSN AT EP RES
FOTEREIRDBRE o F LRARPT T FE EF A OV AR
%ﬁ’ﬁ%ﬁam4ﬁ%$ﬁﬁ’%ﬁéﬂfﬁﬁﬁﬁﬂ%
i

(:)*ﬁﬁﬁﬁiﬁﬁd

'QF'HN 1‘]1 ) .x!- ':7 ,ri*g/ T“;"lj I&"T‘J 7}4‘“:\3 ) T\E"ka ii/é: ,f m'ﬁ?\ :i
AT PREME o KA o JE R hEad o ek
MREAH B BT RE  F AAEARR - RO R LT

25 ";J'g‘flf'"’}‘]}\]?]%~.ﬂﬁ,v}:§éﬁ])\o

A AARZEM L AF e E R FaLd
PR o TAAR o T BRLPAEET S PR 2 S
PR 0 MR edeie i (TIREE B R R AR A 0 F S NIk

3 Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd [1992] HCA 66; (1992) 67 ALJR 170; (1992) 110 ALR
449 (16 December 1992)
4 4 ¥ Donald L Mathieson, Cross On Evidence 173,7th New Zealand Edition 2001.

21



N

%Lﬁza B MR 3> T BEOERKRRM G R 0 O
AR EE DA E R AR A ARG ﬁ‘?f’}'l
mF\ oM E A EBF A LI HFAoREASRE
R AR SRR Wﬁ* AR F] 1%;%
LESE A E 0 B A RAE T R AI N T D
ARPlEER L G LR ,?ii#&i* Gk IEd :Mﬁi:,
WAFREFEFMA D T F R EHET 0 BT Y b
TEARR 0 R RBERT ~ o

B ARAEA R PSS EAN  f R
ety & 3 ﬁéé»‘ﬁ 2 0k 2k "F’K,l‘lrs\l'é i* 2
R FY o HEFR I ARDETF RS FEPE
RIFRFEAREE? - 3T Lo 2 A aFF AR
FRIPERALOERDLE L RBEBEFG A TR
T OROBEERT G A ATGRBL BB RFOERET
E3 L”'J"flt‘xi_"liﬁiﬁ? EER T RRT (RpFA) B
Bafa (ZF2Hz2% 161 % 1352 % 343 ﬁg%ig
ﬁﬁ)°’i+_5'\?iﬁ)$’ﬂ'l_ | 3R f]m,z%mg‘g&ﬁ} 5251
ERS gk A g'%p}f’_ﬁli< NEFWES 277 EH TS
BB ) o T oo gf@;ﬁ#&% ZHFE? AN FBARED > L LA
a’ i AR E AR 0 4 A o €A 0 kBRI L (7R

BEADEEFRGE S FLRATERT T "E R

?ﬁf‘ B PRA 0 HTER A 2 AR EMAA 3 0 AR
B AT ko P AR iR 0 R S T
(2) BHAREF

o b o D E RS A R 2k R TEIE
FEEFE R POEEME o FlPRRE D ﬁfli'm&%ﬁ%ﬂ
4 0 @ ARE RRY R PR FO p ARG

22

s

o

’ﬁ:

\v:t sk \r% 13

-—\

B g R

(a1

—



WAL i T A MR AR RO ARG E A Sk Al K

RN ECTEE

BFYRP R > TR BN ERFTALORR > 3%
EET 5 M A SATR S 3N AT R RR G F
M G f e Ep A R RL R LR A B

Mo kA BE o T R RE TG AR R S
Mo oF ARREAY R RE N R AR AR ot

R LB 2 EA G PR R ARG B BT
BB B o A R AIE TR o R TR LR
m;é’ﬁwwﬁ%%%%éﬂqwkﬁﬁﬁﬁﬁﬁwﬁ**%ﬁ
i B e T ﬁ,Hﬁﬁleﬁﬁ’mmﬁﬁ HEP 2

>
T
m—ﬁ-‘l

e

{

TEM A TR IR | F5 &R TR e }iowﬁ:
i*$WéL’ﬁ%£§%ﬁ%£ﬁé%’?iiéﬂﬁﬁ
RS
=

(¢)ﬁ§ﬁﬁﬁiﬂﬁ
Aige ke @R T EFRME RS - 3
™y z 5\:]9?]?52»&)’:’&’%%;6! DA F AN GE A A F AR W
£ A R oG (TH SR g £
LUEP Bl B Eéﬁ‘pp/}»’]{&?’i"ﬁpgfﬁjrﬁ b2
PAZFRARNZHANE 2 AN TIHRBRS B S 0 L
i%i~%ﬁ¢i?iuﬁw’%ﬁ%%@@uﬁ%?i%

ﬁ~
N

ETINS

N

<
4=

A
T TEARL E AR A RELEREE- TR
FAT ARG LA

4
;
ZANFEZFLAELHAPEMATAE AR R
d %

!

5w



S E R A

v 12 e &

|FFEET T ZRP

* E‘,LJH—T‘H

£t ”“ﬁi L BB B S v R

AT s R ,@Fﬂg 7 LR Bt éﬁrgﬁpg)i_]ojf}iﬁb
‘ L
BTE T

4

B8
Ei
S5
i}
3 ¥
T
=

|J|_

(4
ey

= FE

A
W

RS
TEEN

}: E]J y Ijgﬁu;[z_i;;_

LR - TR EED T RARED S
@ﬁﬁ&?iﬂ%%ﬂTﬂiﬁ?ﬁﬁi@’%1‘&%%

AR s - L - BT G wE EILAEET L S 2
H

’ 2

.‘_

PHEB G L T E SRR 2 AR
Potdk » AR BERD LI 2EEAR D AT

N &

Wy E 3 ARFAE 2B 2P LR FE -

?ﬁ%@’ﬁiwﬂéﬁﬁirﬁwsbJﬁﬁ,ﬁH,@ﬁéré
B T dcen T AR ET 8T R o

B R SRS A E’v’ﬂ?ﬁ.ﬂ? R ;,1;; ;,:g,:z E

e - fE 3%
RERER S ? ?ﬁ eI @& ﬁﬁJﬁwﬁﬁ&’
1R EREH X
ﬁ?;’%%li’ﬁﬁmﬁﬁﬂﬁiﬂﬂ’ﬁﬁwu
WA HSRE AR TR BT SRR E S1%T o A4 ami
%Lﬂ@%aﬁ’ﬁﬁﬁf/$ﬁ§3ﬂﬁwgwﬁrm@ £
B AiE 35%NT A WP R S ZF hER TRT
JR R e R - R T R B R o B35
FRZAelw > BYHLEREREREFTOFEE LT TR A

T

|
n\

-QT\'\?
=1l

v

3
-%_‘\

24



Tl A RERRH LR aEp g
(ﬁ)iﬂ%%ﬁr$&?ﬁﬁJi*£ﬁﬁﬁ&ﬁam?
1\’&-51_ «Y‘__;;p pa&

Bt 3 EROEF 0 BEP D PAARA 0 AT IR
AL EFPAANKRE QPHFRERREET TSI 0 FE T
BRI T GR, TR, TR R R ST
e FORERARR o ZETRRE® A b
# AR ATER RE R o B F
T 2 e hd gyt » UL HEP o R H HiE:87 kP4 iy
PR TEMAREE o P FR D ¥ A0
TR EP R R E 0 TR R
PR et gy (e i Rlp ’ﬁ%ksiﬁ§?9‘ﬁ
ARG S A L %ﬁpﬁ ‘%?ﬁ%ﬁ
'u%iﬁ)i’;a:v IDEERLS T B BE Earaﬁ&;@ R A

iy BRGEREAY 0 T RIIER LR

9
(2> "’E""ﬁ r—g&ﬁjj—?:ﬁk?\’w’;ﬂk ’ X'\:"/,a\li —fﬁ pg‘f] EEPRJ

5

% ’fi%? R Bé'ﬁ’f&éf'] 80%% 90% 5 {5 ¥ » &
70%% 80% <
(3) BEFERAEFEALE wh it - TF 54
TR R 50%E T0% (i EATRERP %
RERL AR Y B RPN R R o B O
i?%
28 ARG 0 AERT- TR TEP 0

25

¥ |J bt: }ﬁ % B zg B

b



R ARG o AER - TEP > BEIE RS
FAARFED R 3 RERTN - EP R o WRP H12d 4o

e B

FR OFREFIELPRBFNA F B0 P AR
2ESRNAMERenSB > PRI AR PRAEF 2 £
FMA?PEMAN Fooie P MAfE 20 75 0 3 >
P R LRI REFTIF RE-FP PPN o 75 AP

A
7 HE e B F g o A
r%ﬁﬁﬁp—&;%@ﬁm%@#{%irﬁiﬁﬁ*&
RAFP R AH 2R R T LIS f#s\ﬁ s A
dopt (G4edTiTE % 12505 % 198 ~ 5 125152 2% 178 ~ &
125 %2 3% 130 ~ @i @2 % STHEY 1952 %52
AR 1TSS 1B S 3IFATE SR ) TP > AEFRF R
PLRAERRMAE > LT Thp  PRFELOTR 0B
T APFUP AR EPEEPRE > LR R ERE TR 7

3
X
Y
ﬁm
™
-
s
&
]
s
i\“\
<

AN m#j
\\‘*.

-

\?’;r

2o

26



AT LD G chemit > pAREEIFNEFEP PR R D

SBINEFTRES S Yoz Z R feEFuisE (THZ AR
kﬁﬁ)ﬂ’$%$34ﬁﬂ%‘@%#§ PPN F e
PRTIFTEER > I F 2 A BRI FR T P R
Bt A2 B e 1 APﬁ%@@ﬁ%¥3 LT g
Bt TIRALRFATERE LIV A SRR o
(3) v T&z, {BaEP A

AERF - R AT AEBPHEY IS ES 2R
(321522 0d @) AR F2 5 18 (55 2 BT 2
2 3 4 -

REEREE LR R ek Tap > 2 fik
2EAH T FERER, T ORRTFETEMRERLTA
N (‘\ I\ . )

s SHdiEe 3l T Y LUED > S LK
Rl 5486 F - ¥

FiE (245 105 5 5 924
T 10555 10580 % LLFLE
;

ES
20 F PR )
?ii;‘é‘ﬁ{—ﬁrﬁ“‘ r’ﬁiﬁ AEu, LB 3

T3 R

P ARRE o

Flat oo g T EGR0 § ﬂf@Fin T e ﬁéﬁ_r_ﬁi B AR 1Y
ORGP AN IERE A R - TR T EF ) OTER R o B
-k Ji%ﬂk%lma”lﬁ“l 3% 2 EH T
e riﬁurﬂ*ﬁ’%*$+fbwﬁﬁr»au’%'rif;
vé?] W E EiE 80% MV R S R E 3R TG AR

d o BES0% P T AR (BB 208 ER S4LF F 668
B H 6905~ ¥ 7595 0 ¥ 703 AT R L 99 E R S
38 60852 % 218 HAEH LER) F R ik TR

BPR o RIL s L TR Sl o TEL O REP R

27



WJ’%H3W§§Lfv’@pw#(2) s R EF E AR
AEMY BN EBRDEFTERDENR o
(4) MAPp THBEEFEL | TRTEPR - B{B
20 mABp Tk i |
WA RN AIFE B R ED AR
R Ep H g2 T LM A A BT B M AR E o
B2EHIBEIF o F o B HmAAGOR Fldo® o TR T
FRERU AN R
ﬁ*ﬁi%ifﬁiﬁ’%ﬁﬁmr%é%éﬁﬁﬁé
H

~

5

R E RS o Bde— e B e e R e
e (CER) 2 TMAPAFREL  (DEF) - B

‘.ﬂ‘i

La
éi
gl

'k

x\“\
(rei

pyd

kN

vy

F_&

"

>

b

o \
P

PN
[}
\r;‘_;:
TN
-
Iy
o
ug
Pe
-
ﬁ\
-Jg, \Z
c’ v
gl
~
N
&
%é‘w
u3
D
]
)
o]
N
\_
!
NS



BASTREER R o BARARKRC R WA T > F B e
PR > A®&DEZM™MePA - B#igig > C-D ””j“k}»
2 RS IE LT OER R 0 R E % AT E Gz
Ao B ABA FEEH RN R T o g A gp e
e o A b R PR R NP RE o rE S
RPEFR P R 2EF FEATERA o F
AP e R C i MNP 2 F/F BeaEp A & &
i A-B&EC-D2F> EF- 2R THF (A B

C-D>»2A<C > RIB>D ) A WBHNF 22U 7
T B R EP R FEEDAR SRR 0 F A A F]A
%

I
(=) AL ERH AN LT - P REE > o
FRLiFEF AP s R 28 REP R
ﬁﬁﬁiu%ﬂéiwﬁa%aemvaafécﬁ,

FTRREBA LY AR, FRiick R4 > BB
Bapalts > s e TiRmRER ﬂﬁﬁ’@ﬁm*?@iﬁ
Vi RpHREEFL ) DR AERE S TR R AT
w%gaaé:(xa ERS R AGEE 7 2 (2

1(3)~2 (1)) - Lf3» 42 P3RS > AR 2R

4

111 # & 52 F 3 % 3885 %, - % 4009 %ful"Jié"Ji#,l‘z Pl K
BEZFFTRNZ EBER ZREEARMBETY Y FEB
KB B2 o A Ztk««l&p#al 2 S e T
o RARIP2ZMEFHF IR VA HBEZFG
B-E}’E'Pf}?j% /}Z”{"l’é\@‘r)““hf;q ,31\»]{*4:”_‘%_ DA Y
2o e Il d AdF o Vi AL TR AL B R E 2
fe )i > BRSO HE ‘%ﬁ* ik B BB EEE ST
@it ek pide 2P p w2 (7 5 971 | 0w

29



RS H B O RS W T AR o TR i

Ra o RELEEm R kLR R - T TR g
2 TH &L 7 g Bdoe | il ALY A L"J% L
RN E R Rk ST el R R g Fo i S
FERS Aot AR > A LR - ol T @ e
AOEBCEEZEP R R o B AT T R R A R
EFEHFAHAT o REI T FART R RET G

Hi

3

—
Wi
s

T
- rfE T R RIER | AR 3B REF A2 0 R
%@ﬁ’%?§g%%’i*@@iﬂﬁﬁgﬁ&r
dft BB E TR (i HFEREP R F IR R S
HEARSRE R R e g2 R R

30



